to this Act because such miner, representative of miners or applicant
for employment has filed or made a complaint under or related to this
Act, including a complaint notifying the operator or the operator's
agent, or the  representative of the miners at the coal or other mine
of an alleged danger or safety or health violation in a coal or other
mine, or because such minerj representative of miners or applicant
for employment is the subject of medical evaluations and potential
transfer under a standard published pursuant to section 101 or
because such miner, representative of miners or applicant for
employment has instituted or caused to be instituted any proceeding
under or related to this Act or has testified or is about to testify
in any such proceeding, or because of the exercise by such miner,
representative of miners or applicant for employment on behalf of
himself or others of any statutory right afforded by this Act.

After notice to the parties, a hearing on the merits was held in Salt
Lake City, Utah on March 17, 1981. The parties filed post trial briefs.

ISSUES

The initial issue is whether Emery's requirement that a job applicant
have 32 hours of miner training as a precondition of employment violates
Section 115, the training section of the Act,  If the first issue is
answered in the affirmative, does such a violation trigger a violation of
Section 105(c)(l), the discrimination, section of the Act.  If a violation
of both sections occurred, what relief is appropriate particularily since
the Secretary in his complaint did not seek a civil penalty.

For the reasons herein stated I conclude that Emery's policy violates
the Act, constitutes discriminatory practice, and I further assess a civil
penalty.

SYNOPOSIS OF THE CLAIMS

Complainants, all inexperienced in mining, sought employment with
Emery.  Before considering any applications Emery's personnel policy
requires that all job applicants complete 32 hours of training at an MSHA
approved miner's training course.  The applicants at their expense
successfully completed the training courses.  Their references were
checked by Emery, and after physical examinations they were hired.

The Secretary contends that Emery's policy violates Section 115(b) of
the Act,  On behalf of complainants he seeks to recoup all expenses
attendant to their taking the training course as well as pay not received
while they were attending the course,

FINDINGS OF FACT
The facts are uncontroverted.
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